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Defense claims of outrageous conduct by FBI agents and Santa Rosa police handling an informant who helped expose an alleged prison-gang crime syndicate are ``simply ludicrous,'' prosecutors argued in court papers. 

The three-year Operation Black Widow investigation, begun after a tip to Santa Rosa police, resulted in federal indictments of 21 reputed gang members on murder, racketeering and weapons charges. 

Five defendants, many of whom already are serving lengthy prison sentences, have agreed to additional sentences in plea deals. 

One defendant, former Windsor resident Rico Garcia, an alleged one-time drug trafficker in Sonoma County, faces the death penalty. Other defendants face charges that could result in life sentences. 

In September, a defense lawyer filed a motion on behalf of all 21 defendants seeking a dismissal of charges, alleging that Santa Rosa police and FBI agents allowed the informant to commit crimes and stood by while he authorized violence -- including murder -- while under their supervision. 

Prosecutors, in a response filed this week in U.S. District Court in San Francisco, argue that the undercover investigative techniques were well within legal bounds, that some defendants' admissions refute the defense claims and that the informant actually prevented violence. 

Even if the defense charges were true, lead prosecutor Steven Gruel said in court papers, they don't rise to the level of ``outrageous conduct'' needed for a judge to dismiss the case. 

Gruel declined to comment further Wednesday. 

Defense attorney Marc Zilversmit said the government ``does the best that it can in responding to these allegations given the misconduct of its agents and informant.'' 

``The government relies on the old fallback position that few published cases impose sanctions for undercover operations, and that most of the defendants have committed crimes in the past,'' he said. ``Yet, the government downplays the creative activity of its agents and informant in taking over the entire street operations of an alleged violent prison gang.'' 

The indictments accuse imprisoned Nuestra Familia gang leaders, including the top five leaders, who were housed at Pelican Bay State Prison, of orchestrating drug transactions, home-invasion robberies against rival drug dealers, and murders through intermediaries and fellow gang members on the outside. 

Federal prosecutors are using racketeering and conspiracy laws once used almost exclusively against Mafia bosses to target the prison gangs. 

The defense motion argued that FBI agents and Santa Rosa detectives became so involved in the undercover operation with informant Daniel Hernandez, code-named Gargoyle, that they actually created crime, blurring the lines between investigation and criminal activity. 

``We are what we pretend to be, so we must be careful about what we pretend to be,'' Zilversmit said, quoting a Kurt Vonnegut novel to describe the police conduct. 

He said investigators conspired with a known gang member to wrest control of street operations of the Nuestra Familia, install a new hierarchy, set up gun and drug deals, and espouse a philosophy of violence. 

Gruel countered with his own literary reference: 

``In composing their version of the facts, the defense has resorted to creative writing, glossed over salient events and ignored the defendants' admissions in an effort to patch together a threadbare claim of `outrageous government conduct,''' he wrote. ``The simple truth is there was no outrageous government conduct in this case.'' 

Hernandez was one of the top street leaders of the Nuestra Familia in Sonoma County, San Jose, Salinas, Sacramento, Tulare County and Stockton, according to court papers. He oversaw other gang members who allegedly ran drug operations, trafficked in weapons and committed crimes such as home-invasion robberies, bank robberies, beatings and homicides. 

It was unknown when Judge Charles R. Breyer would rule on the defense motion. 

A trial, originally set for January, has been postponed indefinitely to allow the defense additional time to prepare. 

The so-called Operation Black Widow investigation grew out of information developed by Santa Rosa detectives investigating street gang activity in the city. 

Police said the information led to the uncovering of a gang hierarchy based at Pelican Bay that authorities said controlled gang-related criminal activity from Salinas to the Oregon border and directed ``hits'' on rivals from behind prison walls. 

If he's convicted, Garcia could face the death penalty. He has pleaded innocent to 16 charges, including three murders, one attempted murder and six counts of conspiring to arrange killings. 

Zilversmit represents Armando Santa Cruz Heredia, who was charged in federal indictments and also faces state murder, drug and gang conspiracy charges. 

You can reach Staff Writer Lori A. Carter at 521-5205 or lcarter@pressdemocrat.com. 
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